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IN THE SUPREME COURT OF THE STATE OF UTAH 
DRAPER BANK & TRUST ] 
COMPANY, 
Plaintiff-Respondent, 
v. 
CLAUDIA R. BROWN, BUG PARTS 
UNLIMITED, INC., dba MOTIVATION 
ENTERPRISES, and WESTERN 
SURETY COMPANY, 
Defendants. ] 
WESTERN SURETY COMPANY, 
Appellant. 
) CASE NO. 20591 
REPLY BRIEF OF APPELLANT 
STATEMENT OF FACTS 
For purposes of this reply, appellant Western Surety 
adopts and incorporates the statement of facts set forth in its 
opening brief. 
SUMMARY OF ARGUMENT 
Respondent Draper Bank & Trust Company inappropriately 
argues that Motivation Enterprises committed fraud when there was 
no competent evidence before the court below concerning the 
conduct of Motivation Enterprises. All reference to such conduct 
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was inadmissible heresay. Moreoverf the summary judgment 
rendered below was based solely upon the finding that Claudia 
Brown committed fraud and the accuracy of that finding is the 
first issue on appeal here* 
Draper Bank's recitation of the criminal code is 
inapposite, as the bond in question covers only fraud and 
violations of Chapter 3 of Title 41 of the Utah Code. The 
elements of fraud must be shown despite the fact that there are 
different types of fraud and the fact that fraudulent actions may 
fall into different classifications. 
ARGUMENT 
POINT I 
THERE IS NO COMPETENT EVIDENCE 
CONCERNING THE CONDUCT OP MOTIVATION 
ENTERPRISES AND REFERENCE TO SDCH 
CONDUCT IS INAPPROPRIATE AND 
IRRELEVANT TO THIS APPEAL. 
At the outset, it should be noted that respondent Draper 
Bank incorrectly sets forth the issues on appeal. First, the 
statement that Western Surety was surety for Claudia R. Brown is 
incorrect. Western Surety's bond covers Bug Parts Unlimited, 
Inc. only. (See bond attached to opening brief). Second, the 
conduct of Motivation Enterprises is not at issue and is not 
relevant to this appeal. As was clearly set forth in Western 
Surety's opening brief, the summary judgment entered below was 
based solely upon the conduct of Claudia R. Brown and the finding 
-2-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
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fraud, Claudia Brown was not the bonded dealer and was not a 
salesman acting for and in behalf of the bonded dealer when she 
obtained the loan. Such loan was obtained in her personal name 
to purchase an automobile for her personal use. As such, the 
motor vehicle dealer bond does not apply. 
POINT II 
REFERENCE TO THE CRIMINAL CODE IS 
IRRELEVANT TO THIS APPEAL, SINCE THE 
SUMMARY JUDGMENT RENDERED BELOW WAS 
BASED UPON FRAUD. 
Draper Bank's recitation of statutes from the Criminal 
Code is clearly irrelevant to this case and to this appeal. Utah 
Code Ann. §41-3-18 provides that: 
A person who suffers a loss or 
damage by reason of fraud, 
fraudulent representations, or 
violation of this chapter,...by a 
licensed dealer, one of his salesman 
acting for the dealer on his behalf, 
or within the scope of the 
employment of the salesman,...shall 
have the right to maintain an action 
for recovery against the dealer, 
salesman,...and the sureties upon 
their respective bonds. 
The statute says nothing about a violation of the 
Criminal Code and reference to such statutes are, therefore, 
totally irrelevant. The bond covers only fraud and violations of 
Chapter 3 of Title 41. 
Draper Bank misconstrues the language quoted from 
Schwartz v. Tanner, 576 P.2d 873, 875 (Utah 1978), and is 
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mistaken when it claims that fraud may occur in many ways other 
than by false representations. It should be noted that Schwartz, 
following its statement that fraud is a generic term, goes on to 
define the elements of actionable fraud as follows: 
The elements of actionable fraud to 
be proved are a false representation 
of an existing material fact, made 
knowingly or recklessly for the 
purpose of inducing reliance 
thereon, upon which plaintiff 
reasonably relies to his detriment. 
Id. 
The court in Schwartz then continued by finding each 
element of fraud in that case. Thus, it is completely incorrect 
to state that fraud may be committed by means other than by a 
false representation. A false representation is a necessary 
element of actionable fraud. Id. 
It seems evident from Schwartz and Draper Bank's quote 
from Corpus Juris Secundum that the court was trying to explain 
that there are different types of fraud; that fraudulent acts can 
be described and placed into different classes. The court was 
not saying that fraud can occur without the elements of fraud 
that it detailed two paragraphs later in the opinion. As quoted 
by Draper Bank from Corpus Juris Secundum, 
'Embezzlement1 is broadly defined as 
the fraudulent appropriation.... 
-5-
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In other words, embezzlement is a type of fraud. The 
elements of fraud must still be present. 
Thusf as briefed by Western Surety in its opening brief, 
Claudia Brown did not commit fraud. There is absolutely no 
evidence that she knowingly or recklessly made a false 
representation of an existing material fact when she obtained the 
loan, and there is no evidence that she intended to induce 
reliance thereon. 
CONCLDSION 
Based upon the claims of Draper Bank in its Complaint 
and the nature of the judgment rendered below, Western Surety 
submits that its statement of issues presented on appeal are the 
only issues to be determined by this court. As set forth in 
Western Surety's opening brief, the bases for the judgment below 
are clearly unsupported by the evidence, and Western Surety 
respectfully requests this court to reverse the judgment rendered 
below. 
DATED this // r^ day of September, 1985. 
HANSON, DUNN, EPPERSON & SMITH 
JbSih 
TfiflRIMTPLANT 
Attorney for Appe l lant 
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